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A data breach at a veterans health services provider in 2018 
occurred when the personally identifiable information (PII) 
of about 130 former employees was sent internally and 
externally. The plaintiffs argued that though they had not 
experienced any fraud or identity theft as a result of the 
disclosure of the information, the imminent threat of that risk 
was actionable. 

In the midst of a settlement (which was ultimately agreed), the 
District Court determined that the Plaintiffs lacked standing 

because they did not allege a concrete and particularized 
injury. The Second Circuit Court of Appeals described that the 
imminent threat of injury may – depending on the fact – be 
sufficient to demonstrate and injury. However, the Court of 
Appeals ultimately ruled that the plaintiffs had not met those 
requirements and the lower court judgment was upheld.

Case No. 19-4310 (2nd Cir. April 26, 2021)

Cyber
McMorric v. Carlos Lopez & Assocs.
Data Breach Standing to Sue

This case arose out of allegations that Amazon’s Alexa service 
intercepted or recorded the voice of minor children without 
their consent, in violation of various state-wiretapping 
laws.  Amazon brought a motion to compel arbitration and 
the district court denied the motion. In its papers, Amazon 
argued that third-party users benefited from the service and 
were therefore bound by the same Amazon contract that 
binds purchasers of Alexa devices to arbitration. 

In April, the Ninth Circuit Court of Appeals affirmed the 
district court ruling that Amazon cannot impose arbitration 
of suits brought by minors alleging these violations of 
privacy. In particular, the court held that the minors were 
not trying to enforce a contract between their parents and 
Amazon. In its ruling, the court said “plaintiffs bring only 
state statutory claims that do not depend on their parents’ 
contracts…in other words, irrespective of those agreements, 
Amazon would owe to plaintiffs the legal duty that plaintiffs 
claim has been violated.”

Case No. 20-35359 (9th Cir. Apr. 23 2021)

Cyber/Privacy
B.F. et al. v. Amazon.com Inc
Amazon Cannot Impose Arbitration on Suits 
Brought By Minors Alleging Privacy Violations

This case arose from a tanning salon’s alleged mishandling 
of member fingerprints in violation of BIPA.  Specifically, 
plaintiffs claim that the salon violated BIPA when it saved 
and then later disclosed member fingerprints to an out-of-
state third party without a written release required by the 
Illinois Biometric Information Privacy Act. 

The tanning salon submitted the claim to their insurer, 
West Bend, who defended Krishna subject to a reservation 
of rights and filed a declaratory judgment action seeking a 
determination that it did not owe the salon a duty to defend.  
West Bend argued that there was no advertising or personal 
injury as required under the policy. Ultimately, the court 
determined that dissemination of information to a third 
party was “publication” and found coverage under the Policy. 

While this case focused on a CGL policy and not a cyber 
liability policy, it reiterates the need to review the 
unauthorized collection and/or unauthorized collection 
and use exclusion which is often present on cyber liability 
policies. This exclusion may preclude coverage entirely for 
BIPA claims if present but it is important to note whether the 
exclusion hinges upon “intentional collection,” in which case 
a duty to defend still exists.

Case No. 125978 (Ill. May 20, 2021)

Cyber/Privacy
BIPA
West Bend Mutual Insurance Co. v. Krishna 
Schaumburg Tan
CGL Insurer Has Duty to Defend BIPA Lawsuit  

Cyber
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Sometime in 2013, hackers attacked Neiman Marcus, a 
luxury department store, and stole the credit card numbers 
of approximately 350,000 of its customers. As a result, 
several customers brought suit under the Class Action 
Fairness Act, 28 USC. § 1332(d), seeking various forms of 
relief. The district court dismissed the complaint, ruling that 
both the individual plaintiffs and the class lacked standing 
under Article III of the Constitution. 

On appeal, the court held that it was plausible to infer that 
the customers had shown a substantial risk of harm from 
the store’s data breach and their allegations of future injury 
were sufficient to survive a Fed. R. Civ. P. 12(b)(1) motion. 

In early June, US District Judge Sharon Johnson Coleman 
granted final approval to the class action settlement of $1.6M 
more than two years after she’d rejected the consumers’ 
initial attempt to resolve allegations that Neiman Marcus 
lacked sufficient security protocols to prevent malware from 
attacking its system. She said the parties’ revised deal is 
fair for the class, and approval is necessary in light of the 
“significant risks, expenses, delays, and uncertainties” the 
parties would face by continuing to litigate. 

Fraud prevention expenses incurred as a result of a breach 
are sufficient to overcome standing even if the class had 
not suffered any defect in product. Given the various 
districts’ differing interpretations as to whether harm-in-
fact is required to overcome standing, this case affirms that 
substantial risk of harm from a breach is sufficient.   

Case No. 1:14-cv-01735 (Northern D.IL June 4, 2021)

Cyber/Privacy
Remijas v. The Neiman Marcus Group, LLC
Data Breach – Substantial Risk of Harm Sufficient 
to Overcome Article III Standing 

A Georgia federal judge approved the settlement in January 
2020 for an estimated 147 million class members, eliciting 
objections from 388 of them. However, the Eleventh Circuit 
said the objectors’ wide array of issues with the deal, from 
jurisdictional challenges to concerns over the trial court’s 
processes, don’t warrant its reversal. 

Some objectors said the class plaintiffs lacked standing 
because they didn’t have their identities stolen, but the 
Eleventh Circuit rejected that argument, saying it didn’t 
matter because all plaintiffs and class members were at 
imminent risk of harm. The Eleventh Circuit cited the extent 
of the information exposed in the breach to support its 
reasoning that all plaintiffs and class members were at risk 
of having their information used illegally.

The deal was hailed by the trial judge as the largest and 
most comprehensive recovery in a data breach case in US 
history, the Eleventh Circuit noted. It resolves more than 300 
class actions that were filed against Equifax throughout the 
country that were consolidated into a multidistrict litigation 
in the Northern District of Georgia, where the company is 
headquartered.

This settlement was the largest and most comprehensive 
recovery in a data breach case in the US to date. It also 
reaffirms plaintiffs’ ability to overcome standing where 
identify theft had not occurred but placed plaintiffs and 
class members at imminent risk of harm. 

Case No. 20-10249 (11th Cir. June 3, 2021) 

The Eleventh Circuit upheld a $425 million settlement over 
the 2017 Equifax data breach vacating only the incentive 
awards to class representatives. The underlying litigation 
stemmed from Equifax’s September 2017 data breach that 
compromised the sensitive personal data of 148 million 
Americans. 

Cyber/Privacy
Huang v. Spector et al.  
Eleventh Circuit Upholds $425 million settlement for 
Data Breach, Affirming Plaintiffs’ Standing to Sue
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Employment Practices Liability 
Gai v. Winn Dixie Stores, Inc. 
Eleventh Circuit Wades Into Debate Whether 
Websites are Subject to ADA Requirements 
The US Court of Appeals for the Eleventh Circuit ruled that 
the Americans with Disabilities Act defines places of public 
accommodation solely in terms of physical places, and as 
such websites are not subject to accessibility requirements. 
This ruling reversed a ruling issued by the US District Court 
for the Southern District of Florida, which found a nexus 
between Winn-Dixie’s website and its stores, and ordered 
Winn-Dixie to make its website accessible under the Web 
Content Accessibility Guidelines. 

Juan Carlos Gil, who is blind, filed a lawsuit against Winn 
Dixie, alleging that the supermarket chain’s website was 
incompatible with his screen-reading software. Winn Dixie’s 
website did not provide for the purchase of any merchandise. 
Mr. Gil was purportedly attempting to refill his subscription 
online, so as to be able to go to the pharmacy within the 
store and not have to wait. 

The court determined that Winn Dixie’s website “did not 
operate as an intangible barrier to access,” and that Mr. Gil 
could still visit the store and make purchases. It further 
stated that the website was not necessary for Mr. Gil to have 
equal access to the store. We can speculate that the ruling 
may have been different if Winn Dixie’s website did allow a 
customer to purchase items online, so this ruling may be 
limited to this type of scenario. It should also be noted that 
there was a strong dissent, which may signal a limitation of 
the applicability of this ruling. 

The other impact this ruling may have is that it may prompt 
Congress to review the language of the legislation or invite 
Supreme Court review, as there is a healthy split between 
the circuits on whether a place of accommodation is limited 
to a physical space or location. The 3rd (NJ,PA, DE), 6th (MI, 
OH, KY, TN) and 9th (CA, OR, WA, MT, ID, NV, AZ) Circuits 

have all ruled similarly to the 11th Circuit (FL, GA, AL) while 
the 1st (ME, NH,MA, RI), 2nd (NY, CT, VT) and 7th (IL, IN, 
WI) Circuits have ruled that a place of accommodation is 
not limited to a physical space. The ADA preceded online 
shopping by decades, so we can reasonably believe website 
accessibility was not amongst the drafters’ considerations. 
As the plaintiff ’s bar has been aggressive in pursuing these 
types of claims, we may see the push for clarification in the 
not too distant future.

Case No. 17-13467 (11th Cir. April 7, 2021)

Employment Practices Liability

Employment Practices Liability
Delanoy v. Township of Ocean et al. 
New Jersey Supreme Court Holds it is a Statutory 
Right for Pregnant Employees to Obtain 
Reasonable Accommodations
Plaintiff Kathleen Delanoy, a police officer, brought a 
pregnancy discrimination claim against her employer, 
the Township of Ocean, alleging in part that the Standing 
Operating Procedures (SOPs) issued by the then-chief of 
police and the township’s treatment of her violated the Law 
Against Discrimination as modified by the federal Pregnant 
Workers Fairness Act (“PWFA”).

There were two SOPs that provided an option for light-duty 
work. The Maternity SOP applied to pregnant officers, and 
the Light Duty SOP applied to non-pregnant injured officers. 
Both required a doctor’s note recommending light duty, and 
both required that officers use all their accumulated paid 
leave time. The SOPs had two important differences. First, 
under the Maternity SOP, the projected return date had to 
be “no more than 45 calendar days past the expected due 
date.” Under the Light Duty SOP, the doctor’s projected date 
for the officer’s return to full duty would control. Second, 
under the Light Duty SOP, the police chief had discretion to 
waive the exhaustion-of-accumulated-leave condition; the 
Maternity SOP did not have an equivalent provision.
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Employment Practices Liability 
Isabelle Franklin v. Community Regional Medical 
Center et al.
Ninth Circuit Upholds Hospital’s Arbitration Policy 
of Plaintiff’s Wage & Hour Claims

Plaintiff, a nurse working on assignment, was employed 
by a staffing agency with whom she signed a mediation 
and arbitration policy and agreement as a part of her 
employment. The plaintiff worked for the hospital for two 
months then brought a class and collective action against 
the hospital, alleging violations of the Fair Labor Standards 
Act (FLSA), the California Labor Code, and the California 
Business and Professions Code. The FLSA claims allege that 
the hospital required the plaintiff to work during meal breaks 
and off the clock but failed to pay her for that work. 

The lower court granted the hospital’s motion to compel 
arbitration and the Ninth Circuit Court of Appeals panel 
affirmed the district court’s order granting defendant’s 
motion to compel arbitration of wage-and-hour claims 
brought by a nurse under the Fair Labor Standards Act and 
California law.

Case No. 19-17570 (9th Cir. May 21, 2021)Plaintiffs brought a gender discrimination class action against 
Oracle, claiming that Oracle had a pattern and practice of 
paying female employees in the product development, 
support and information technology functions in California 
thousands of dollars less per year than male employees 
who performed substantially similar or equal work with no 
legitimate reason for the lower pay, in violation of California’s 
equal pay act.  The court previously certified a class of 4,100 
female employees in the class action.
 
The Superior Court of San Mateo recently denied Oracle’s 
motion for summary judgment.  In particular, the court 
rejected Oracle’s argument that Plaintiffs’ claim could not 
establish a prima facie case and that bona fide factors other 
than sex or gender explained why these employees were 

Employment Practices Liability – 
Gender Discrimination
Rong Jewett et al. v. Oracle America Inc
Large Class Action Gender Discrimination Case 
Against Oracle Will Proceed To Trial

The New Jersey Supreme Court ultimately agreed in a 
unanimous decision. The court outlined three distinct 
causes of action for pregnant or breastfeeding women: 
unequal or unfavorable treatment, failure to provide a 
reasonable treatment and penalization for requesting 
an accommodation (retaliation). The ruling explains that 
under PWFA there is a statutory right for employees to 
obtain reasonable accommodations should they become 
pregnant while working. Under the law a plaintiff must 
prove three simple elements to pursue a discrimination 
claim: 1) the plaintiff is pregnant or breastfeeding, 2) the 
plaintiff requested a reasonable accommodation and 3) the 
employer failed to meet that accommodation. 

A defense for failure to accommodate under the law is the 
employer’s assertion that providing the accommodation 
creates an undue hardship. Be forewarned, however, there 
are a series of unique factors which must be considered 
to establish an undue hardship. The courts have already 
signaled that an employee’s inability to perform an essential 
job function is merely one factor and that alone is insufficient 
to meet the burden. As such, employers in New Jersey should 
review their leave policies to make sure they are updated 
and comply with these expanded standards. 

Case No. A-68 Sept Term 2019, 084022 (New Jersey)

paid less than a male counselor comparators, and that the 
plaintiffs lack standing.  Ultimately, the court denied all of 
the bases that Oracle had not demonstrated that there was 
no triable issue of fact.  The case therefore continues.

Case No. 17-CIV-02669 (Cal. Sup. Ct. Apr. 26, 2021)
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Executive Liability

Executive Liability
Jodi Fittipaldi et al. v. Monmouth University
Student Can Seek Reimbursement for Tuition and 
Fees After School Went Remote During Pandemic 

A federal district court judge has allowed a student to proceed 
with litigation against Monmouth University seeking the 
return of fees and tuition after the university changed to all-
remote instruction during the pandemic based on an order 
from the governor.  The court is permitting a quasi-contract 
claim that the school improperly kept tuition and fees 
after ceasing in-person classes.  The judge also allowed the 
plaintiffs to pursue causes of action for conversion, unjust 
enrichment and money had and received.

One of the key aspects of this litigation, and what the plaintiff ’s 
relied on, was that Monmouth University had discounted its 
summer session tuition given that all the classes were being 
conducted remotely.  Monmouth University was unable to 
successfully argue that the classes that took place during 

Spring and Fall sessions should be treated differently in 
terms of how tuition and fees were to be charged.  As such, 
the plaintiffs argued that Monmouth University agreed that 
all-remote instruction was less valuable, hence the discount 
they provided for such.

Other academic institutions in New Jersey and beyond 
have been successful in fending off such claims, but have 
had the advantage of stronger language as it relates to 
tuition reimbursement.  Entities that charge tuitions, fees, 
etc. should review the terms in their agreements that 
afford them the most control over in how they respond to 
customer claims.  Institutions and businesses have little say 
when a government issues mandates that will affect how 
they are able to conduct your business or instruction, so it 
is important to be proactive in protecting themselves when 
such extreme situations arise. 

Case No. 20-cv-05526 (D. N.J. June 1, 2021)

Plaintiffs brought a shareholder derivative action in 2020 
against Oracle and certain directors and officers regarding 
its diversity measures and discriminatory practices.  
Plaintiffs alleged that Oracle had failed to meaningfully 
diversify its Board of Directors, had discriminatory hiring 
and promotional practices, made representations in proxy 
statements which breached defendants’ fiduciary duties, 
and violated § 14(a) of the Securities Exchange Act. 

In granting the motion to dismiss, the US District Court 
for the Northern District of California offered an extensive 
discussion about “futility,” which is often plead by plaintiffs 
in order to avail themselves of derivative action rights under 
corporate laws. The court also dismissed the other parts 
of the complaint due to the failure by the defendants in 
bringing their suit in Delaware, where Oracle is incorporated.

Case No. 20-cv-04439-JSC (N.D. Cal May 21, 2021)

A number of shareholders objected to Shutterfly’s 
announced 2019 sale to private equity firm Apollo Global, 
claiming that their proxy statement was not sufficiently 
detailed. Apollo announced the proposed acquisition of 
Shutterfly for roughly $2.7 billion in June 2019. The majority 
of the shareholders dismissed their objections upon the 
filing of an amended proxy and a majority of shareholders 
approved the merger in August 2019. After the deal was 
completed, plaintiff Robert Garfield sued, claiming that 
the proxy statement misrepresented the condition of the 
company in order to support the merger. 

The court upheld the lower court’s dismissal of the plaintiff ’s 
suit, holding that the lone remaining statement at issue failed 
to establish a cause of action because it was not misleading 
and any potential misstatement was not material to the deal 
being described.

Case No. 20-2249 (3rd Cir. May 21, 2021)

Executive Liability
Klein v. Ellison
Board Diversity Suit Against Oracle Dismissed 

Executive Liability
Robert Garfield et al. v. Shutterfly
Third Circuit Upholds Shutterfly Proxy Statement 
as Not Misleading 
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Plaintiffs sued their employer Barnabas Health, the largest healthcare system in New Jersey, under ERISA alleging that Barnabas 
failed to adequately manage its employee retirement plans’ investment funds. Those alleged failures fell into two categories: 
high-cost investments and excessive recordkeeping expenses. 

The federal court first found that plaintiffs had standing to bring their ERISA claims, as plaintiffs alleged plan-wide injuries, and 
as participants in the plans, could sue to course-correct the plans’ management.

The court also found that plaintiffs had adequately pled the breach of the duty of prudence claim. The court stated that the 
complaint’s allegations are specific and do not broadly take issue with the quality of the plans’ mix of options. Rather, plaintiffs 
“point to specific ways that the Fiduciaries could have cut costs yet did not.”

The court likewise upheld the breach of duty of loyalty claim under ERISA finding that there were enough allegations to show 
that the plaintiffs could have saved costs had the fiduciaries chosen a different recordkeeper or compensation plan. The court 
specifically noted that this need not imply that the fiduciaries were not acting solely in the participants’ interests, “but it could.”

Finally, the court also upheld the failure to monitor claim. Courts have been willing to find a failure to monitor claim if the 
plaintiff has adequately alleged a breach of fiduciary duty claim. Here, the court found that the theory would be that, if a plan 
administrator continually made poor investment decisions, an administrator discharging its duty to monitor should have 
noticed. The court found that as the complaint plead breaches of other fiduciary duties, a failure to monitor claim is plausible. 
ERISA class action cases alleging excessive fees continue to be filed across the country. Based on the federal pleading standard, 
many of these cases can survive the motion to dismiss stage, which can lead to costly discovery and litigation costs for all 
parties involved.

Case No. 2:20-cv-13119 (D. N.J. April 13, 2021)

Fiduciary/Pension Trustee Liability
McGowan et al. v. Barnabas Health Inc. et al  
Court Allows Excessive Fee ERISA Suit To Move Forward 

Fiduciary/Pension 
Trustee Liability
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Financial Institutions

Bank of America, which serves as the administrator for 
California’s unemployment benefits, issued over 8.2 million 
prepaid debit cards during the height of the COVID-19 
pandemic. When benefits recipients began to notice 
unauthorized charges on what they call the “antiquated” 
cards, they say the bank violated the Electronic Funds 
Transfer Act by freezing their access to funds instead of 
investigating their fraud claims. 

On May 17, 2021, The US District Court for Northern District of 
California granted a preliminary injunction and determined 
that the plaintiffs (who the court provisionally approved 
as a class) demonstrated a strong likelihood of success on 
their claims that Bank of America (BofA) has violated the law 
by failing to conduct an adequate, good faith investigation 
when cardholders reported unauthorized charges, and 
often simply froze cardholder accounts based on a faulty 
screening process.

Case No. 3:21-cv-00376 (N.D. Cal May 17, 2021)

Third Circuit Affirms TCPA Ruling in Bank Of America’s Favor, 
Stemming from 2005 Robocall 

Leyse brought an action under the Telephone Consumer 
Protection Act (TCPA) after receiving a prerecorded 
telemarketing call in 2005 on the landline he shared with his 
roommate. Leyse worked as an investigator for a plaintiff ’s 
attorney who specialized in TCPA lawsuits. 

Summary judgment against the plaintiff was upheld as, 
according to the Third Circuit Court of Appeals, Leyse lacked 
Article III standing to sue under the TCPA. This was because 
the call was exempt from the TCPA under FCC rules because 

the parties had an established business relationship in that 
the plaintiff was a customer of Bank of America, and the 
content of the recorded message did not violate the TCPA. 
The petition for rehearing was also subsequently denied by 
the Third Circuit.

Case No. 20-1666 (3rd Cir. May 19, 2021; June 17, 2021)

Financial Institutions – Banking/
Unemployment Benefits
Jennifer Yick et al. v. Bank of America
Court Finds Bank of America’s Use of “Antiquated” 
Debit Cards Potentially Liable

Financial Institutions – Banking/TCPA
Mark Leyse v. Bank of America NA
Stress and Confusion Not Enough To Establish

Plaintiff Tataru, on behalf of a putative class, alleged that 
he received a debt notice that did not correctly identify the 
lender holding his debt in violation of the Fair Debt Collection 
Practices Act.  Mr. Tataru stated that the letter caused him to 
be confused about its legitimacy but his confusion did not 
prompt him to take any action to his detriment.

A District Court judge for the Northern District of Illinois 
cited a number of Seventh Circuit case developments 
when he rescinded a prior class certification order. The 
case decisions, in his view, established that “confusion,” as 
was alleged in the underlying suit, is not injury enough to 
support litigation.

Case No. 18-cv-06106 (N.D. IL Apr 26, 2021)

Financial Institutions – Banking/FDCPA
Tataru v. RGS Financial Inc.
Stress and Confusion Not Enough To Establish 
Injury Under FDCPA
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A former Spartan Securities Group trader was ordered by 
FINRA to pay Spartan Securities and Axos Clearing, the 
custodian of the proprietary account from which he made 
trades from, almost $23 million for making and concealing 
unauthorized short sale trades. 

Former Spartan trader Scott Reynolds initiated a short sale 
position in Biopath Holdings, creating an open-ended risk of 
loss to Spartan and Axos. Primarily using Axos’ money and 
being aware of Axos’ lending limits and its right to reject 
trades and close trading positions, he was caught in a short 
squeeze. 

This resulted in Spartan violating its net capital requirement, 
which it self-reported as a member of FINRA.

The FINRA arbitration panel found that as a licensed individual, 
trading through a FINRA member firm’s proprietary account, 

Reynolds had no discretion to disregard the explicit directives 
of Spartan’s compliance officer to cover the Biopath short. 
The panel stated that Reynolds “exacerbated the highly 
risky short position” by adding to it, in contravention of his 
supervisor’s instructions and his own trading limits.

The arbitration panel ordered Reynolds to pay Spartan $1.4 
million in compensatory damages plus interest. He was 
also ordered to pay $4 million in punitive damages due to 
hiswillful and intentional behavior in disregarding Spartan’s 
compliance officer’s directives to cover the short position 
and creating false tickets to hide the true size of the short 
position. The panel stated that “[s]uch actions led directly to 
Claimant Spartan’s financial collapse as an ongoing business.” 

Reynolds was also ordered to pay Axos almost $15.4 million 
in compensatory damages plus interest in the amount 
of $2 million. The arbitration panel found that “Reynolds’ 
unlawful actions were not merely negligent or reckless, but 
intentional.” This was evidenced by numerous acts such as 
fictitious trade entries made by Reynolds into Spartan’s 
control system in order to make it appear as if the Biopath 
short position was materially smaller than the true amount. 
The panel stated that this behavior led directly to Spartan’s 
financial collapse as a business.
 
Case No. 19-00926 (FINRA May 27, 2021)

Financial Institutions – Asset 
Management
Spartan Securities Group Ltd. v. Scott Richard 
Reynolds et al. 
Former Trader Ordered by FINRA to Pay $23 
Million for Unauthorized Short Sale Trades 

In June 2018, the plaintiff made a purchase at 5 Star’s Austin 
location and while there provided 5 Star with his cell phone 
number. The defendant thereafter sent a series of unsolicited 
text messages, even after settling claims by the plaintiff that 
defendant violated the TCPA. 

The Fifth Circuit Court of Appeals determined that the 
plaintiff had alleged an injury in fact involving nuisance 
arising out of an unsolicited text advertisement and reversed 
the district court’s dismissal.

Case No. 19-51173 (5th Cir. May 26, 2021) 

Financial Institutions – Banking/TCPA
Cranor v. 5 Star Nutrition
Unsolicited Text Advertisements Potentially 
Trigger TCPA
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Plaintiffs alleged that Fannie Mae, Freddie Mac and the Federal Housing Finance Agency (FHFA) are government actors and 
that their nonjudicial foreclosure sales violated Plaintiffs’ Fifth Amendment due process rights. 

Plaintiffs obtained loans secured by mortgages on their real property in Rhode Island. These agreements gave their lenders 
the right to nonjudicially foreclose on the mortgages. The loans and mortgages were later sold to Fannie Mae with the FHFA 
acting as Fannie Mae’s conservator. Plaintiffs eventually defaulted on their loans, and Fannie Mae, consistent with Rhode Island 
law, conducted nonjudicial foreclosure sales of the mortgaged properties. Plaintiffs argued that these nonjudicial foreclosure 
sales violated their due process rights.

The First Circuit found in the contrary- that the FHFAin its role as conservator for private government-sponsored enterprises, 
did not act as the government but rather “stepped into the shoes” of the private enterprises. The First Circuit found that the 
FHFA does not maintain permanent control despite the fact that it has maintained the conservatorship for almost thirteen 
years. In so holding, the First Circuit referenced the fact that the “housing and mortgage financial markets are highly complex, 
as are the various indicators of their financial health.”

Case No. 20-1673 (1st Cir. June 8, 2021) 

Financial Institutions
Neris Montilla et al. v. Federal National Mortgage Association et al.
Nonjudicial Foreclosure Sales by FHFA and Fannie Mae Do Not Violate Due Process Rights
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Geico’s customer was involved in a motor vehicle accident, 
striking a cyclist. The customer did not report the claim to 
Geico. A few months after the accident, an attorney for the 
injured cyclist demanded that Geico pay the $30,000 policy 
limit to settle the claim. Geico offered less than half of that 
amount. The plaintiff ’s attorney did not respond, and filed 
suit against Geico’s customer. The customer did not fight the 
Geico’s customer was involved in a motor vehicle accident, 
striking a cyclist. The customer did not report the claim to 
Geico. A few months after the accident, an attorney for the 
injured cyclist demanded that Geico pay the $30,000 policy 
limit to settle the claim. Geico offered less than half of that 
amount. The plaintiff ’s attorney did not respond, and filed 
suit against Geico’s customer. The customer did not fight the 
lawsuit, and a $2,900,000 default judgment was awarded. 
Geico attempted to set aside the verdict as opposed to 
attempting to settle. Geico’s customer was forced to file for 
bankruptcy. 

The bankruptcy trustee took a different tack in filing suit 
against Geico, arguing that that they failed in their duty to 
settle the suit, as opposed to indemnifying the claim. The 
Georgia Supreme Court ruled that GEICO Indemnity Co. 
was responsible for $2,700,000 after they failed to settle an 
accident claim that their client was involved in. The court 
found that the insurer had failed to settle the claim against 
their insured. The court found that the circumstances in 
which Geico failed to settle allowed for the trustee to make 
his tort claim, and found that Geico was 70% responsible for 
the default judgment. 

In many instances, insurers have fallen victim to plaintiff ’s 
counsel tactics wherein they demand policy limits, and 
anything less than a limits settlement is met with a lawsuit. 
These attorneys know how to intimidate unrepresented 
drivers, and win significant default judgments for which 

Insurance Coverage
Geico Indemnity Co. v. Whiteside
Insurer’s Failure to Settle Claim Opens Up Its 
Policy Limits 

insurance companies are left responsible, whether the 
policyholder complied with the reporting provisions or 
not. Insurers should be careful when presented with such 
demands, retain counsel to represent the policyholder 
(even after the fact) and review the laws of the jurisdiction 
in which the claim is being made, so as not to fall into any 
traps. 

Case No. S21Q0227 (Georgia April 29, 2021)

Insurance Coverage

In November 2013, a securities class action was filed against 
Hertz in the US District Court for the District of New Jersey. 

Later, in July 2014, Hertz provided the insurers notice that the 
SEC was demanding documents relating to the company’s 
financial statements for certain prior years. Defendant 
National Union wrote a letter to Hertz stating that while the 
securities class action qualified as a “Securities Claim” under 
the policy, triggering coverage, the SEC investigation into 
the company did not and there was no coverage under the 
D&O policy.

Hertz spent $23 million in defense costs for the SEC 
investigation. The court determined that, because there 
was clear language in the insurance policy excluding the 
investigation from the definition of claim, there was no 
coverage obligation and thus no breach of contract by the 
insurer. The court went on to describe that the investigation 
by the SEC for accounting practices for past years is not a 
claim involving securities under the policy, did not name 
individual insureds and did not trigger the policy’s coverage.

Case No. 19-cv-06957 (S.D.N.Y. Mar. 30, 2021)

Insurance Coverage – Public Company 
D&O
Hertz Global Holdings, Inc. v. Nat’l Union Fire Ins. Co. of 
Pittsburgh
SEC Investigation Does Not Trigger Entity Coverage
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Plaintiff sued Insurer Allied World to force the insurer to 
provide coverage for allegations of misappropriation by a 
director of the plaintiff company. The plaintiff manufactured 
headphones and settled a dispute with a purchaser but, 
according to the allegations, failed to distribute the 
payments pursuant to investor agreements. The trial court 
determined that the contract exclusion applied to the 
matter and held in favor of the insurer. 

The Eighth Circuit overruled the trial court and determined 
that the endorsements on the policy were unclear and left 
the policy without an exclusion for contractual liability (a 
relatively common exclusion). The court explained that 
insurance policy ambiguities are to be construed against 
the insurer and found coverage for the plaintiff.

Case No. 19-3511 (8th Cir May 11, 2021)

Insurance Coverage – Contract 
Exclusion
Verto Medical Solutions v. Allied World
Ambiguity Over Exclusion’s Deletion and 
Replacement Construed Against Insurer

Plaintiffs filed suit against their former investment advisor 
and investment firm for allegedly churning their accounts 
and other fraudulent activity. They subsequently named as 
defendant Continental Casualty Company, the insurance 
company for the investment advisor and investment firm. 
Continental moved for summary judgment that it had not 
duty to defend or indemnify the investment advisor as the 
claims were not made or reported during the policy period, 
which ended on July 1, 2015. The claim was reported June 
29, 2018.

In granting summary judgment to Continental, the court 
rejected the plaintiffs’ argument that Continental had notice 
of their claims in 2015 because the Louisiana Department 

Insurance Coverage – Professional 
Liability
Glynn Dale Sistrunk v. Gregory Lamar Haddox
Claims Made Policies Allow Insurers To “Close Its 
Books” on a Specific Date

of Insurance started administrative proceedings against the 
advisor for similar misconduct with other clients. 

In so ruling, the federal court reiterated the purpose of the 
reporting requirement in a claims-made policy is to define 
the scope of coverage purchased by the insured by proving 
a certain date after which an insurer knows it is no longer 
liable under the policy, allowing the insurance company to 
“close its books” on a policy on a specific date.

Case No. 18-516 (W.D. La April 30, 2021)

Insurance Coverage – Public Company 
D&O
Hertz Global Holdings, Inc. v. Nat’l Union Fire Ins. Co. of 
Pittsburgh
SEC Investigation Does Not Trigger Entity Coverage

In November 2013, a securities class action was filed against 
Hertz in the US District Court for the District of New Jersey. 
Later, in July 2014, Hertz provided the insurers notice that the 
SEC was demanding documents relating to the company’s 
financial statements for certain prior years. Defendant 
National Union wrote a letter to Hertz stating that while the 
securities class action qualified as a “Securities Claim” under 
the policy, triggering coverage, the SEC investigation into 
the company did not and there was no coverage under the 
D&O policy.

Hertz spent $23 million in defense costs for the SEC 
investigation. The court determined that, because there 
was clear language in the insurance policy excluding the 
investigation from the definition of claim, there was no 
coverage obligation and thus no breach of contract by the 
insurer. The court went on to describe that the investigation 
by the SEC for accounting practices for past years is not a 
claim involving securities under the policy, did not name 
individual insureds and did not trigger the policy’s coverage.

Case No. 19-cv-06957 (S.D.N.Y. Mar. 30, 2021)
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The information contained herein is provided for informational purposes only, with the understanding that NFP is not rendering financial, 
legal, accounting or other professional advice on specific matters. The information is based on sources we believe reliable, but NFP makes no 
representation or warranty as to its current or future accuracy.  NFP shall not be liable for any actions taken on such information and recommend 
that you consult your professional advisors with respect to your individual situation. 
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